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METRO-GOLDWYN-MAYER STUDIOS INC. ET AL. v.��GROKSTER, LTD., ET AL. 
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT No. 

04.480.  

 

SOUTER J: 

“…We adopt it here holding that one who distributes a 

device with the object of promoting its use to infringe 

copyright, as shown by clear expression or other 

affirmative steps taken to foster infringement, is liable 

for the resulting acts of infringement by third 

parties.”[545 U. S. _ (2005) p. 19] 
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� DISNEY ENTERPRISES INC [includes BUENA VISTA, 

TOUCHSTONE,  MIRAMAX and HOLLYWOOD PICTURES] 

�� SONY PICTURES ENTERTAINMENT INC. 

�� COLUMBIA - TRISTAR HOME ENTERTAINMENT (and TRISTAR 

PICTURES INC. ,includes COLUMBIA PICTURES INDUSTRIES INC. 

�� METRO - GOLDWYN - MAYER STUDIOS INC (includes United Artists 

& Orion Pictures Corporation) 

�� PARAMOUNT PICTURES CORPORATION 

�� TWENTIETH-CENTURY FOX FILM CORPORATION  

�� TWENTIETH CENTURY FOX HOME ENTERTAINMENT INC. 

�� UNIVERSAL CITY STUDIOS, INC (includes MCA INC.)  

�� WARNER BROS, INC A  division of  TIME WARNER  

ENTERTAINMENT COMPANY 
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)�!��! "�	� +��� - ��	 �	 ��#	 �		[www.lala.co.il] 

)�!��! ��� $��� 	� "�����[ww.lala.co.il] 

)�!��! ����.�	��.2004.#$��.1.[www.lala.co.il] 
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“if the music is copyrighted, such swapping, which 

involves making and transmitting a digital copy of the 

music, infringes copyright. The swappers…are the direct 

infringers. But firms that facilitate their infringement, 

even if they are not themselves infringers because they 

are not making copies of the music that is shared, may 

be liable to copyright owners as contributory infringers.” 
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“The law recognised only ‘manual’ art – the paintbrush, the chisel – or 

‘abstract’ art – writing. The irruption of modern techniques of the 

(re)production of the real – photographic apparatuses, cameras – 

surprises the law in the quietude of its categories. A photographer who 

is satisfied with the pressing of a button, a film-maker with the turning 

of a crank handle – are they creators? Is their (re)production equivalent 

to the over-appropriation of the real? 

The law is surprised by the question and its first answer is in 

‘resistance’. The man who moves the crank handle or the man who 

works a hand-lever is not a creator. The law’s resistance first passes 

through the denegation of the subject in law. The labour of this 

individual is a soulless labour. That is the first act. 
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The second act is the transition from soulless labour to the soul of the 

labour. The time of the resistance was not economically neutral. It was 

the time of craft production. The fact that industry takes the techniques 

of cinema and photography into account produces a radical reversal. 

Photography and film-maker must become creators, or the industry will 

lose the benefit of legal protection” (B. Edelman Ownership of the 

Image [15], at p. 44). 
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METRO-GOLDWYN-MAYER STUDIOS INC. ET AL. v.��GROKSTER, LTD., ET AL. 
CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT No. 
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�Three features of the evidence of intent are particularly��notable. First, each 

of the respondents showed itself to be aiming��to satisfy a known source of 

demand for copyright infringement,��the market comprising former Napster 

users. Respondents. efforts to� �supply services to former Napster users 

indicate a principal, if not��exclusive, intent to bring about infringement. 

Second, neither respondent��attempted to develop filtering tools or other 

mechanisms to��diminish the infringing activity using their software. While 

the��Ninth Circuit treated that failure as irrelevant because respondents�lacked 

an independent duty to monitor their users. activity, this evidence� �

underscores their intentional facilitation of their users. infringement.��Third, 

respondents make money by selling advertising��space, then by directing ads 

to the screens of computers employing� �their software. The more their 

software is used, the more ads are��sent out and the greater the advertising 

revenue. Since the extent of��the software.s use determines the gain to the 

distributors, the commercial��sense of their enterprise turns on high-volume 

use, which the�record shows is infringing.� 
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�For the same reasons that Sony took the staple-article��doctrine of patent law 

as a model for its copyright safeharbor��rule, the inducement rule, too, is a 

sensible one for� �copyright. We adopt it here, holding that one who 

distributes� �a device with the object of promoting its use to infringe� �

copyright, as shown by clear expression or other��affirmative steps taken to 

foster infringement, is liable for��the resulting acts of infringement by third 

parties.� 
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